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CC Docket No  01-337, WC Docket No  02-33,CC Docket Nos. 98-10. 95-20 

near R4s Dodch 

On hlarch 24: 2003. the atlached Notice of Written ExPavie Presentation was tiled with 
the Commission's Oflice o f the  Secretary The ti l ine \vas appropriately date-stamped "received " 
The document has  not vet appeared on the Cornmission's Electronic Comment Filing System 
("ECFS"). 

For your convenience, twelve copies of the  filing are enclosed for inclusion in the public 
record in the above-captioned proceedings Should you have any questions, please contact me. 

Counsel for EarthLink. Inc 
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hlarlene Doflch 
Secretary 
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\Vashington. D C 20554 
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MAR 2 4 2003 

iKEWIL CGMYUNIW\TIONS CGMMIS(XOL 
OFFICE OF THE SECREiARY 

Dear Ms Donch 

On Rlarch 24, 2003. {he at1ached lener  was d e h e r e d  10 Chaiinian Powell. The 
purpose of the  letter is to explain die  legal obstacles lo using “regulaton~ parity” as a basis 
foi~ decision i n  the M’irelrrw H,oadbandpi-oceedIrlg. 

Pursuan~ to Section 1 1206(b)(2) of the Coinn?ission’s Rules, eight copies ofthis Notice 
arc being provided to you for inclu5ion in the public record in the above-captioned proceedings. 
Sliould you have any questions: please contacl me 

K e n n e i h ~ d B o l e y  
Counsel for EanhLink. lnc 

CC Chairman Michael Powell 
Commissioner Kathleen Abernathy 
Conmissioner h4ichael Copps 
Cornmissioner Kevin h4anin 
Commissioner Jonathan .Adelstein 
John Rogovin 
Rlarsha X4acBride 
Chrjslopher Libenelli 
Maithew Brill 
Jessica Rosenworcel 

Jordan Goldsrein 
Daniel Gonzalez 
Lisa Zaina 
\Villiam >laher 
Carol h4atiey 
Michelle Carey 
Jane Jackson 
Brent Olsen 
Harry Wingo 
Cathy Carpino 
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March 24; 2003 

Chairnlan Michael Powell 
Federal Cornrnunica~ions Commission 
445 12"' Sireet. S .W 
\Vashington: D C 20554 

Re Regulatory Parity and the M'if-eline Ui-oadhuiidrroceeding 
LxPurrc~ Preseniation. CC Docket Nos 02-33. 98-10, 95-20; 01-337 

Dear Chairman Powell 

EanhLink submits ihis letter to  explain the legal obstacles io  using "regulator)) parity" as a 
basis for decisjon in the IVii-ehiw Rromdho~?d proceeding. As discussed below, judicial and 
Commission precedent are clear. achie\'ins repulatory parity is not itself a valid legal basis for 
Conimission action: including deregula~ion of Bell Operatin_e Companies' ("BOC") advanced 
services Simplv put ,  the  Coinmission risks reversible error in  this proceeding if ii eliminates Title 
11 and Coi7iprrrr Iiiquirj: safeguards on BOC sewices for ihe  sake o f t h e  administrative (not 
sraiulory) goal of regulator)) parity Rather t h a n  seek to a t ta in  "parity," the Commission's 
decisions i n  this proceeding musi rest squarely on whether a change to current access obligations 
achiwes a net increase in consumer welfare. 

As a n  initial matter: all sides in !his proceeding would agree the Commission should tailor 
its decisions to the mandates of ihe Conimunications Act However. a review of the Act 
demonslrares thar  [he FCC has no statuto? authorjly io set repla tory parity as its goal in this 
proceeding or to elevaie i t  above the express goals set fonh therein.' Legislative history o f t he  

' The assencd "re~ulatory - pariiv" objective in this proceeding on wireline broadband obligations 
ivould apparently only mean deregulation of the BOCs: 1.e ~ a reduction of access obligations for 
incumbent LltCs would lend ioward a pari ty of regulaiion vis-a-vis the lack ofregulation on cable 
modem service. See, 117 !he h'aorler u~Appropriaie FJ-~JI~~~woY~,/oT Broodhand Access 10 Jtiiernei 
m e r  W'iw/im Foci//iie.y; Notice ofProposed Rulemakinn: CC Dkt. No 02-33, FCC 02-42, 1 6  
ii~el Feb 15. 2002) (FCC "will s1rii.e io develop an analyical framework that is consistent, to the 
exient possible. across multiple platforms") 
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Telecommunications Act of I996 ( “ I  996 Act”) confirms 1 his lack of statutory authoriiy. In fact, 
ihe Senate version o f t h e  Act, as reported by the Senate Commerce Committee and as adopted by 
the Senate: contained a Section 305 enlitled “Regulaior?; Parity”.2 Significantly, however, 
Congtms u l~ in ia t e ly  decided 10 elitninate regulalory parity as a goal of the Act and rejected this 
portion of Ihe Iegislaiion in the final bill apprwed b!) both houses ofCongress and  signed by then- 
President Clincon. 

Neiiher has Congress implicitl~ endorsed regulatory parity as a goal of the 
Communications Acl  Indeed. the slnicture o f the  Act imposes distinct obligations on providers 
e\.en where competitiw overlaps map occur ’ In those few instances where Congress has set 
Ieg i i l a to~’  par i ty  of competitors a s  a foal,  il has done so explicitly and  has imposed limits on the 
scope of decisions made for the sake ofregulator?; parity Perhaps the best example is the 
enactment of Seclion 6002(d) o f the  1993 OBRA (codified at footnote 1 of Section 332(c) o f the  
Act) dealing wi lh  transi~ional i~egulalion for mobile service providers, where Congress directed the 
FCC to establish “~echnical requiiements tha l  are comparable to the technical requirements that 
apply to licensees that are providers of substantiall!. similar common carrier services.” 
rhete. hoice\,er. Congress n e x r  directed rhe FCC 1 0  eliminate competitive safeguards in wireless 
services for the sake of regularon, parit!,. and ihe Commission refused io  elevate the specific 
language o f $  332 above its slatutory mandate I O  fosler consumer welfare. As the Commission 
explatned in , V C C U W A T & ~  \&;here BOCs argued tha t  .4T&Th4cCaw should be subject to the 
same MFJ rewictions as the BOCs. 

Even 

’ S 652.  “Telecoinmunications Coinpe~ition and  Deregulalion Act of 1995,” 5 305, as reponed in 
S Rpt. No. 104-23. A copy of Secljon 305 is aitached hereto 
’ Coi77pure 47 U S.C § 251(b) wi/h 4 251(c) (statute sels out additional regulatory requirements 
for incumbent LECs vis-a-vis conipeliti\;e LECs). ut7d 4 153(26) (CMRS carriers are not to be 
regulaied as “local exchange carriers” subject to Section 25 1 (b) obligalions absent FCC finding 
tha t  the?; should be so irealed). Id 3 332(c)(8) (terrestrial and satellite mobile telephone carriers 
are not required io provide unblocked access to long-distance carriers unless ihe FCC determines 
rha i  such a requiremenl would be in the public interest) 

6002(d)(3)(B) of the Omnibus Budget Reconcilialion Act of 
1993. 
’ It1 re Applicarroiis of Craig 0. .?4cCur~~atrdATd“7~ &morandum Opinion and Order, 9 FCC 
Rcd 5836  (1994), asf’d. SBCi.. h-CL’; S6F 3d 1484 ( D ~ C  Cir. 1995). 

47  U S C 5 3.32(c) n 1 ~‘11117g 
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"we reject the proposal, a n d  all others made by the BOCs; of parity for parity's sake. 
the Conimunjcations Act does not require parity between competitors as a general 
princip~e.'" 

On reconsideration, while the BOCs relied upon the Section 332 regulatory parity language "to 
treat all cellular carriers uniformly." the FCC held t h a t  

"[dlespiie joim petitioners' claims about regulator)) parity: the Communications Act 
requires us to focus on competition that benefits the public interest: not on equalizing 
competition among competitors " '  

As for the BOCs' Section 3 3 2  i n ~ c i p ~ ~ e t a ~ i o n ~  the FCC pointed out that "Congress did not seek 
iregulaton parit!, among different ChfRS pro\;iders for parity's sake alone 'IR Thus, no matter 
how strenuously the BOCs irepeat the point, elimination of competitive safeguards for the sake of 
regulalory par i ty  is not an objecti\?e of the Communications Act and, thus, of the Commission, 
c\'eii where Congress expressl!) calls for regulator) parity on cenain discrele mat~ers  

Courts agree with the F(1C.s consistent position tha t  BOC arguments for deregulation in 
the name of regulator). parity among coinpetitors are fundamentally inconsistent with the 
Communications Act For e a n q d e .  the Sixth Circuit rejected BOC arguments challenging the 
FCC's decision to impose a sepaiate subsidiary requirement for BOC-affiliated wireless carriers 
but not for other large wireless carriers, stating: 

Id.] ai 5858 
l lemorandum - Opinion and Order on Reconsideralkn, 10 FCC Rcd 11786, 11792-93 (1995) 
Id.. a i  11795. 
GTt.Adrd4;esi 1). FTC, 233 F 3d 341, 345 (6* Cir 2000) (Coun affirmed FCC decision 10 

esrablish a separ~ate subsidiary requirement for in-region incumbent LEC-affiliated commercial 
nireless carrier: finding tha t  the FCC correctly based its decision on the BOCS' bottleneck conlrof 
over wireline network and  potential to engage in anticompetitive beha\:ior despite the resuhing 
lack of regulatory parity], h40/c/7e~ 1'. FTC 134 F 3d I 143, I 149 (D C. Cir 1998) (Court upheld 
FCC decision to  forbid incurnhent LECs from acquiring LhlDS licenses; despite lack of regulato~y 
p a r i ~ y ,  because the FCC had  adequately explained concern that  incumbents would use the licenses 
for anticompetitive purposes) 
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“[tlhere is no specific indication that  the Act sought to promote parity between AT&T and 
ihe Hell Conipanies . . I f  Congress had sought i o  preclude the Coinmission’s ability to 
impose separaie subsidiaq, requirements_ i t  could have done so explicirly.”’O 

Since Congress chose not to pursue regulaioq, parity as a sratuloq goal of the 
Cuiiiinissioii, revieuing couns  will be skeptical: as 1hey ha\:e been in the past, ofFCC decisions 
1hai  ale effectivcly premised on a n  agenc\,-established goal of regulatory parjty In the seminal 
case_ h’mwiiuii Teieplioiie Co. 1’. F%C, the D C.  Circuit made plain the hazards to the 
Commission of esiablishirig regulatory parity as a goal for decisionmakjng. 

“Conipetirioii a s  a factoi~ niight have some rele\,ance to the FCC decision, if competition 
had been shown to be ofbenefit to the public on the communications routes in question 
Yet i t  is all too embarrassingly apparent iha i  the Commission has been thinking about 
competition: not in  t e rms  primaril!) a s  i o  its benefit to the public, but specifically with the 
object of equalizing compelition among comprtitors. Tliis is no1 rlie objeclii~e or role 
assrpied bj, Iml’ io !lie Federal (‘oiiiiiiuiiicurioii.s Cuiiiniission. As a resulr offocusin& 
firxi oii wnperiiors) i lex/  on coiiipeiirion, aiid r h o 7  uii /he public inierea, rlie FCC . . . 
has 1101 nier i is  .s~aruioi~i/v iiiiposrd duly ’.” 

T-0 he consisrenl with Jjuivaiiaii 7>le,ulioiie Co,; the Commission’s inquiry in the Wireline 
~l~Ud!JNnd proceeding should not be whether incumbent LECs and cable operalors are subject lo 
identical regulation ~ ihey are not - but.  rather, w$hether relenlion, modificalion, or elimination of 
ISP access rights under ihe Commission-s Coiiipurei- /nquii3; precedent would harm or advance 
the public interest 

More than tapenty years ago, 1he D C.  Circuit explained in M’esrern Union Telegi-uph co. 
1’. f - C C ’  t h a i .  while a n  incumbent provider may “object strongl!~ to the Commission’s failure 10 

equalize the regulatory burdens lo which il and [a competiior] are subject”” and while the 

G‘TL~~,I,1id14.esr Jlic. 1.: FCC, 233 F 3d at  347. Nor does a n  earlier appellate decision on this 
issue. C i i 7 ~ / i m ~ i i  Hell 7elephom Co. 1’. l.-C,.C: 69 F 3d 752 (6Ih Cir. 1995), support a general 
aeenc! obligaiion of regulatory pariiy; as ihe BOCs may argue Rather, the Cinciniiari Bell court 
reinanded the FCC’s disparale treairnent l0u;ards BOCs because ihe agency had failed 10 provide 
a rational explanaiion for noi eliinjnating ihe separaie suhsidjary obligation. On remand, the 
apenc!; did prmide a reasoned explanation on the record. and  the Sixth Circuit in GTEMidivesr 
ihen afirmed !he FCC-s decision 

Hm’uiiuri 7C/ephUi7e Co. 1’. FCC, 498 F.2d 771. 775-776 (D C. Cir. 1974) (emphasis added). 
l 2  Ja’h/er i i  I.inoi7 7rlepiiph C.O. 1:. K C ;  665 F.2d 1 1  12. 1 1  18 (D.C Cir 1981) 
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incumbent may argue that t h e  FCC’s actions demand “reversal . . . until regulatory parity is 
achieved,”13 these arguments are “without merit.”14 As the coun  explained, 

“[E]qualization of competition is no1 i n  itself a suficient basis for Commission action. 
Inslead. as the Commission iecognized. it must evaluale  that action in terms of the public 
benefits. as provided by H a i ~ i i / a n  leleplioiie Co. I;. FCC 
/ieres.rar-ily obliged IO t.on.\idcr orhel~ inreres~s, lioii:ei~er-, parricular-ly ihe public ‘s, and we 
taiiiioi require ihew disrrpardjor  he .sake (~int~nediare  replu~or-ypar-ify 

. The Coniniission was 

l l o r e  recently, in SBC C‘oi~ii1111/7iturioiis /nc .  1’. FCC, the coun reiterated that “[tlhe Commission 
IS not at libeny to subordinate the public interesl to a desire to ‘equaliz[e] competition among 
competitors ‘ - ’ l h  

The Communications Act charges the FCC \?pith rulemaking authority not so that i t  may 
tinker wi th  the market shares of cable versus incumbent LEC platforms, but rather so it may 
proniulgate regulations tha t  further the public interest In  EanhLink’s view, the record of this 
proceeding demonstrates that  the Coi77pii1~i- I n q u q  access obligations continue 10 serve a vital 
role for consumers Mlhile it would be impracticable to repeat all the evidence here, the record 
shows that ISPs offer a \iariety offunctjonaljties and services tha t  consumers \)slue, and that 
although t h e  incumbent LECs. lSPs can panicipate fully in the market: they cannot possibly 
match the c i i o r m o ~ s  \:ariety of competing offerings: including price and cuslorner service 
packages. available in the ISP marketplace today. Funhermore, the presence of cable does not 
sipnificantly aher the public interest calculus because rhere are no access requirements on Ihe vas1 
majority of  cable systems t o d a s  In  other wordsl without the incumbent LEC’s platform, 
consumers have limited or  no choices among broadband JSP services and prices, and so the 
Conipurer- Iiiquiry obligalions hold as much public imponance today as they did when the 
Commission repeaiedly afirmed them o\.’er the pas1 decades.” 

” I d . :  at 1120 
l 4  Id.; al 1121 
“ I d . ,  at 1122 (emphasis added) 
I6 JHC Co,lln7u,7l~U1lo/7sj17C. I:. ,TC, 56 F 3d 1484, 1491 (D.C Cir. 1995) (L.IIirIsh’~’ai~a~1 
Tclrplione, 498 F 2d at 176) 

In faci; just four years ago; the Commission again stressed the imponance ofthese obligations. 
117 die ,Uumr- ?/ Coinpurer 111 hr-iher Reriiarid Proceedrngs, R m n  and Order, 14 FCC Rcd. 
4289, 7 I 1  ( 1  999) ( “ W e  believe that. in today’s telecominun~caiions market, compliance with the 
Commission‘s CEI requirements remains conducive to the operation of a fair and competitive 
market for information services 
(footnote continued on next page) 

17 

id._ at :: 16 (“We disagree with SBC and BellSouth that CEI 
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F i n a h .  i ihere is no Iepitiniate concern in this proceeding that incumbent LECs have a 
consliiuiional claim lo regulatory parity, as some BOCs have intimaled. Disparate regulation 
does not raise equal protection or due process concerns unless the FCC’s actions are arbitrary or 
fail io show a iational basis ’’ .An!; heighiened conslirulional scrutiny ivould be unwarranted in 
[his proceeding because BOCs a r e  not a constitutionally “suspect class ’’ The FCC‘s disparate 
renulaton, - trcatment would be subject io the  least restrictive, rational basis review.” Similarly, no 
First . h e n d m e n t  issues arise, because Title 11 and the Conipurer- hqurry rules are conlenl-neutral 
obligations directed at the BOCs‘ bottleneck control o w r  common carrier access facilities and 
ha1.e no impact on the BOCs‘ information senices; edirorial controls_ or  speech.” Indeed, these 
obligations are ii~dIstInguishable from other access obligations of common carriers promulgated by 
the Congress. the Commission, and the Slates and should race no special constitutional scrutiny. 

(footnote continued from preljious page) 

and other safeguards are surr~ogates for competirion_ and because there are so many competitive 
ISPs. such surrogates are no longer needed. . 

that  our progiess in implement in^ the 1996 Act has reduced the threat  ofdiscrimination 
sufiiciently 10 marrant remo\.al o fany  of lhese addil ional  safeguards at this time.”) recon., W r ;  
14 FCC Rcd. 21628 (2001) 

C117~.11717uiiBe// 1’. FCC 69 F 3d 752, 765 ( 6 ~ ’  Cir 1995) (courl declined to overturn FCC i x  

decision, finding a rarional basis for disparate treatmen1 of ShfR and cellular providers). 
‘“BdSourh L. FCC, 162 F 5 d  678, 691 (D.C. Cir. 1998) (“The differenlial treatmen1 o f t h e  
BOCs and non-BOCs is neither sugeesiive of  punirive purpose nor panicularly 
 suspicious^ Accordingly, we need only subject Section 271 10 rational basis scrdny’’ (citation 
omit led)) 

Lrarher.~ 1’. .Adcd/ock: 499 U S 439, 449-450 (1991) (finding no precedential support for claim 
tha l  First Amendment issue arises where the government engages in “intermedia and intramedia 
discriminarjon- \A here lhere is an “absenc,e of any widence of intent to suppress speech or of anv 
effecl on the expression of panicular ideas”) 

. Bared on these circumstances, we d o  not believe 

2 0  
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EarthLink looks forward to llie opportunily I O  discuss these issues with you and  to  discuss 
iuiilier why the balance ofpublic interest concerns weighs i n  favor of conlinuing the rules for 
co~isurner access to ISPs via Ihe incumbent LEC broadband networks. I n  accordance with the 
Coniniission's e r p m ~ e  rules. a n  original a n d  eighl copies of this letler have been provided to the 
Commission Secrelary for inclusion in the above-referenced dockets. 

Sincerely: 

hlark 7 O'Connor 
Kenneth  R Bole! 
Counsel for EanhLlnk. lnc 

CC Conmissioner Kathleen !!bernath!: 
Commissioner h4ichael Copps 
Commissioner Kevin hdanin 
Commissioner Jonathan Adelslein 
John Kogo\:in 
h4arsha SlacBride 
Christopher Libenelli 
h4atthea; Brill 
Jessica Rosenworcel 
Jordan Goldstein 
Daniel Gonzalez 
Lisa Zaina 
William l l aher  
Carol h4attey 
Michelle Carey 
Jane Jackson 
Brent Olsen 
]Harry U'ingo 
Cathy Cai~pino 
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S.652 

Trlecoiiiniii i i ications Cornpeiition ;ind Deregulniion .Icl of  1995 (Reported in Senate)  

SEC. 305. REGULATOR\'  PARJTI'. 

\Viihin 3 \ears  after the date ofeiiacimeiit of ihis .Acr: a n d  periodicallv thereafter, the Commission shall- 

( I )  issue such modifications or terminations of the iegulaiions applicable io persons offering 
telecommunications or infoimation services under rille 11. 111. or VI o f t h e  Communicarions A C I  of 1934 as 
are necessay io implemeni ]he changes in  such A C I  made by this Act .  

( 2 )  i n  ihe regularions tha i  app ly  10 inregraied telecommunications service pror;iders, take into accouni !he 
unique a n d  disparaie hisiories associaled w i t h  the deiwlopmeni and relative marker power of such 
pi~o\:iders. making  such modifications a n d  ad.iustments as are necessary i n  the regulation of such providers 
as are appropriare io enhance competition beiuJeen such providers in ljgh1 of ihat hislory; and 

(3) pro\;ide for periodic reconsideralion of an!g modil ical ions or ierminations made to such regulations, 
with rhe goal of applying the same set of regulaion requirements I O  all integrated telecommunications 
sen;ice providers, regardless of which panicular leleconimunicaiions or information service may have been 
each provider's original line of business 


